APPENDIX

Form 1

APPLICATION FOR APPOINTMENT OF A CARE REPRESENTATIVE

(NURSING HOMES SUPPORT SCHEME ACT 2009)

AN CHÚIRT CHUARDA

THE CIRCUIT COURT

     CIRCUIT
COUNTY OF  

In the matter of an application under section 21(4) of the Nursing Homes Support Scheme Act 2009 for the appointment of a care representative in respect of …………………., Respondent

By………………………………….Applicant(s)

PLEASE NOTE  that on the ……..day of ………….20… at …. o’clock, 
………………………. 

[insert the name(s) of any other person(s) joining in making the application] 

will apply to the County Registrar at………………………………, County  ……………….

for an order appointing [him]*[her]*[them]* to be [a]* care representative[s]* for …………………………………, the above-mentioned Respondent, 

in relation to the following [matter]* [matters]*:

Matter(s) to which section 21 of the Nursing Homes Support Scheme Act 2009  (“the 2009 Act”) applies 
[Identify the relevant matter(s) in relation to which you wish to be appointed as a care representative, by striking out the options which do not apply] 

* the making of an application for ancillary State support,

*consenting to the creation of a charge in relation to an interest in land situated within the State,

* taking necessary actions in connection with the application for ancillary State support, the making of an order under section 17(2) of the 2009 Act or the registration of such order in the Land Registry or the Registry of Deeds (including the perfection of the title of the person to whom the application relates).

Particulars of Respondent: 

The name, date of birth, and current address of the Respondent are: 

Name…………………………..Date of birth…………………..

Current address……………………………………………………………………… ………………………………………………………………………………………

Particulars of applicant(s)
The name and current address of the applicant(s) are: 

Name…………………………..Address………………………………………………………………………………………………………………………………………………†
You should consider taking legal advice on this document.
If you are the Respondent to this application (i.e. the person in respect of whom a care representative is sought to be appointed), you may reply to the application or by completing the form attached to this notice personally or through your solicitor. The completed form should be sent to the County Registrar at the address shown at least seven days before the date mentioned above.  You may also deliver evidence by affidavit or, if the County Registrar or the Court permits, in another manner, and you may attend in person or by your solicitor on the hearing of the application. 

Dated  ………………………………. 20…..

Signed_____________________

Applicant/Solicitor for Applicant
Dated  ………………………………. 20…

Signed_______________________________
Applicant/Solicitor for Applicant

To: The County Registrar at…………………

and to: ………………………Respondent 

of……………………………

and to ………………………..Notice party

of……………………………..†
and to: [Notice of this application must be given to each person having an equal or greater priority of right to apply to be a care representative for the Respondent and who has not given written consent to this application under section 21(13) of the 2009 Act. See section 21(12) and (13) for the persons entitled to this priority. Evidence that notice has been given to each such person is required on the hearing of the application. ] 
*Delete where inapplicable    † Repeat this paragraph for each applicant if there is more than one applicant.  
Form 2
PLEASE NOTE: This Form must be served, together with the completed Notice in Form 1, personally on the person in respect of whom a care representative is sought to be appointed (“the Respondent”).
REPLY TO APPLICATION FOR APPOINTMENT OF A CARE REPRESENTATIVE

AN CHÚIRT CHUARDA

THE CIRCUIT COURT

     CIRCUIT
COUNTY OF  

In the matter of an application under section 21(4) of the Nursing Homes Support Scheme Act 2009 for the appointment of a care representative in respect of …………………….. 

Return date of application to County Registrar: …………………………
I am the person to whom the application for a care representative relates.

*I have no objection to the application to appoint …………to be a care representative for me. 

*I do not agree with the application, because I do not agree that I am incapable, for the time being, of making a decision in relation to the matter of applying for ancillary State support and related matters 

*I do not agree with the application because I do not agree that it is in my best interests, having regard to my circumstances, 

*that the Court appoint a care representative at all.

*that the Court appoint …………. to be my care representative.

Please set out any further information which you think should be brought to the Court’s attention: ……………………………………………………………………………………… …………………………………………………………………………………………………
…………………………………………………………………………………………………
Dated  ………………………………. 20…..

*Signed_____________________

of …………………………………………

*[Filed on behalf of ………………………

by…………………………………………, Solicitors,

……………………………………………………….

*Please strike out any options which do not apply
Form 3

AFFIDAVIT IN SUPPORT OF APPLICATION FOR 

APPOINTMENT OF A CARE REPRESENTATIVE

(NURSING HOMES SUPPORT SCHEME ACT 2009)

AN CHÚIRT CHUARDA

THE CIRCUIT COURT

     CIRCUIT
COUNTY OF  

In the matter of an application under section 21(4) of the Nursing Homes Support Scheme Act 2009 for the appointment of a care representative in respect of …………., Respondent

AFFIDAVIT OF APPLICANT

[I]* [we]*, ………………., of ………………………. [specify your address(es) and occupation(s) or other description(s)], the Applicant(s) in this application, aged eighteen years and upwards, MAKE OATH and say as follows:—

1. I am [specify relationship(s) or association of applicant(s) with the Respondent] and make this affidavit from facts within [my]* [our]* own knowledge save where otherwise appears and where so appears [I]* [we]* believe the same to be true.

Particulars of the person to whom the application relates (the Respondent)
2. The name, date of birth, and current address of the Respondent are: 

Name…………………………..

Date of birth…………………..

Current address……………………………………………………………………… ………………………………………………………………………………………

3.  The name and address of the legal representative, if any, of the Respondent are: 

Name…………………………..

Address……..……………………………………………………………………… ………………………………………………………………………………………

4.  The Respondent is not a ward of court. 

5. *The Respondent has not appointed a person to be his or her attorney under an enduring power of attorney or
*The Respondent has appointed a person to be his or her attorney under an enduring power of attorney and the attorney is prohibited or restricted by the terms of the power from performing any matter to which section 21 of the Nursing Homes Support Scheme Act 2009 applies or 

*The Respondent has appointed a person to be his or her attorney under an enduring power of attorney and the enduring power of attorney has been registered but the registration has been cancelled or 

*The Respondent is not a person in respect of whom another person is permitted by law to act on behalf of that person in relation to a matter to which section 21 of the Nursing Homes Support Scheme Act 2009 applies notwithstanding that the Respondent does not have the capacity to make a decision in relation to such a matter.

6. [I]* [we]* believe that the Respondent is incapable, for the time being, of making a decision in relation to the matter specified in the Originating Notice of Motion herein, to which section 21 of the Nursing Homes Support Scheme Act 2009 (“the 2009 Act”) applies, and it is in the best interests of the Respondent having regard to [his]* [her]* circumstances, that the Court appoint a care representative under that section in respect of the Respondent. 

7. [I]* [we]* refer to reports in the form prescribed† from at least two registered medical practitioners who have examined the Respondent, upon which pinned together and marked “A” [I]* [we]*  have signed [my]* [our]* name prior to the swearing of this affidavit.  The reports confirm that the Respondent does not have the capacity to make the decisions to which section 21 of the 2009 Act applies and set out the basis for that conclusion. 

8. [Here set out a summary of other relevant evidence (and identify the source of any such evidence) relating to— 

(a) the health or circumstances of the Respondent, and

(b) the circumstances of the partner of the Respondent. 

……………………………………………………………………………………………………………………………………………………………………………………………………]

Particulars of the applicant
9. [I]* [we]*  understand that the right of a person to apply to be a care representative operates in descending order of priority, in the following sequence: 

(a) where the Respondent is a member of a couple, the other member of the couple;

(b) a parent of the Respondent;

(c) a child of the Respondent;

(d) a brother or sister (whether of the whole or half blood) of the Respondent;

(e) a niece or nephew of the Respondent;

(f) a grandchild of the Respondent;

(g) a grandparent of the Respondent;

(h) an aunt or uncle of the Respondent;

(i) a person, other than a person who is—

(i) the proprietor of a nursing home in which the Respondent resides or is likely to reside, or

(ii) one of the registered medical practitioners who examined the Respondent and prepared a report referred to in section 21(18) of the 2009 Act in respect of the Respondent, 

and who appears to the court to have a good and sufficient interest in the welfare of the 
Respondent,
and that a person with a greater priority may consent in writing to an application by and appointment of a person with a lesser priority.  

10. [I am]* [We are]* [describe your relationship(s) or association with the Respondent  e.g. partner, parent, child etc -  see the categories in sub-paragraphs (a) to (i) of paragraph 8 above]

11. The following living persons, and only these persons, have a greater or equal priority to [me]* [us]* for the purpose of this application:

[Insert here the name(s) and address(es) of those persons only who have greater priority or equal priority to the applicant(s) - see the categories in sub-paragraphs (a) to (i) of paragraph 8 above]
Of these persons, the following [has]* [have]* consented in writing to this application:

[Insert here the name(s) the  person(s) you have just listed who have given written consents to the application]
, and [I]* [we]* refer to [a copy]* [copies]* of the consent(s) upon which, marked with the letter “B”  [I]* [we]* have signed [my]* [our]* name(s) prior to the swearing of this affidavit.
12. I am a fit and proper person, to be a care representative of the Respondent.

13. *I have never been adjudicated a bankrupt or
*I was adjudicated a bankrupt on the ….day of …………..20… and the bankruptcy was discharged on the ….day of …………..20… 

*I was adjudicated a bankrupt on the ….day of …………..20… and the bankruptcy was annulled on the ….day of …………..20… 

14. I have never been convicted of an offence involving fraud or dishonesty. 

15. I have never been convicted of an offence against the person or property of the Respondent. 

16. I understand that if I am appointed to be a care representative, I will have a duty to act in the best interests of the Respondent in respect of whom I am appointed and to keep records relating to my actions, and will have a duty to give all reasonable assistance to the Health Service Executive in relation to the registration of an order under section 17(2) of the Nursing Homes Support Scheme Act 2009.

Matter(s) to which section 21 of the Nursing Homes Support Scheme Act 2009 applies

17. I apply to be appointed to be a care representative for the Respondent for the purposes of 

*(a) the making of an application for ancillary State support,

*(b) consenting to the creation of a charge in relation to an interest in land situated within the State,

*(c) taking necessary actions in connection with the application for ancillary State support, the making of an order under section 17(2) of the Nursing Homes Support Scheme Act 2009 or the registration of such order in the Land Registry or the Registry of Deeds (including the perfection of the title of the person to whom the application relates),

and such appointment is necessary or desirable because………………………………… …………………………………………………………………………………………………

SWORN this      day of                   20 

at………………………………………………

…………………………………………………

…………………………………………………

*[ and I know the Deponent]

*[the deponent having been identified to me by ……………………………………., who is personally known to me]
Signed……………………………..

*Commissioner for Oaths *Solicitor
*Strike out any options which do not apply.
†Such a report must be in the form prescribed, under Regulations made under section 36 of the Nursing Homes Support Scheme Act 2009, for the purposes of section 21(18)(b) of that Act; the registered medical practitioners should produce the report(s) in that form.
Form 4
Nursing Homes Support Scheme Act 2009

Assessment of Capacity Report

Full name of Person assessed: ___________________________

Date of Birth of Person assessed: _________________________

Date of Assessment: ___________________

Section 1- Identification

1.1
Name and Professional Title of    

Person who undertook the assessment: _____________________

(hereafter referred to as the “assessor”)

1.2
Name of Person assessed:__________________________


(hereafter referred to as the “assessed person”)

1.3 Name of Person(s) who requested the assessment: ______________________

1.4 Relationship of Person(s) 

listed at 1.3 to Person listed at 1.2: ____________________________

Section 2- Assessment of Capacity

2.1
Subject to section 2.2, the assessment of capacity relates only to the assessed person’s ability, at the time of the assessment, to make a decision relating to matters set out in section 21 of the Nursing Homes Support Scheme Act 2009.  These matters are as follows:

(a) making an application for Ancillary State support (the “Nursing Home Loan”),

(b) consenting to the creation of a charge (“Charging Order”) in relation to the asset concerned, and
(c) taking necessary actions in connection with the application for Ancillary State support, the creation of the charge and the registration of the charge in the Land Registry or the Registry of Deeds.  

2.2
The assessment of a person’s ability to make a decision relating to a matter referred to in section 2.1 shall be based on the person’s ability:

(i) to understand the information relevant to the decision,

(ii) to retain that information,

(iii) to use or weigh that information as part of the process of making the decision, or

(iv) to communicate their decision by any means (including by means of a third party).

2.3 State evidence and findings of the assessed person’s ability to perform each of the functions outlined at subparagraphs (i) to (iv) of paragraph 2.2 above. These should form the basis for the declaration made in section 4 of this report.
(i) Ability to understand the information relevant to the decision
___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

(ii) Ability to retain the information relevant to the decision
___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

(iii) Ability to use or weigh that information as part of the process of making the decision

___________________________________________________________

___________________________________________________________

___________________________________________________________

__________________________________________________________

__________________________________________________________

__________________________________________________________

__________________________________________________________

__________________________________________________________

(iv) Ability to communicate their decision by any means (including by means of a third party).

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

___________________________________________________________

(A separate page may be affixed to this report providing further evidence and findings, or details of information provided by the assessor or by the assessed person in the course of the assessment.)

Section 3- Expressed Wishes of Assessed Person

Please state details of any wishes expressed in any manner by the assessed person at the assessment or otherwise, if known:

___________________________________________________________

___________________________________________________________

___________________________________________________________

____________________________________________________________

Section 4- Declaration

I declare that I, _______________________, have assessed the person listed at 1.2 above strictly in accordance with section 21 of the Nursing Homes Support Scheme Act 2009 and, in particular, on the basis set out in section 21(43) of that Act.  

I further declare that, on the basis of that assessment, _______________________

(name of assessed person):

 did not lack the capacity to make a decision to which section 21 of the Nursing Homes Support Scheme Act refers (as outlined in paragraphs 2.1 and 2.2 of this report),

 lacked the capacity to make a decision to which section 21 of the Nursing Homes Support Scheme Act refers (as outlined in paragraphs 2.1 and 2.2 of this report),

at the time of the assessment.

I confirm that the evidence supporting my assessment is set out in section 2 of this report.

Signed: _______________________________(assessor)

Printed Name: __________________________

Professional Title: ______________________    

Medical Council Registration Number: _____________________

Date: _________________________________

Note:

When making an application for appointment as a care representative under the Nursing Homes Support Scheme Act 2009, at least two separate assessment of capacity reports (Form 4) must be prepared by different registered medical practitioners. These reports must be pinned to the Affidavit in support of an application for appointment of a care representative (Form 3), and marked “A”, prior to swearing the affidavit.
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